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Decisions of the United States 
Court of International Trade 


(Slip Op. 94-4) 


UNITED STEELWORKERS OF AMERICA AND ITs Loca 177, PLAINTIFF Uv. 
RoBeErT REICH, SECRETARY OF LABOR, DEFENDANT 


Court No. 93-09-00648 
(Dated January 7, 1994) 


ORDER OF REMAND 


MuscravVvE, Judge: Upon consideration of defendant’s consent motion 
for remand, and upon due deliberation, it is hereby 

ORDERED THAT defendant’s consent motion for remand is allowed, and 
it is further 

ORDERED THAT this action is hereby remanded to the Office of Trade 
Adjustment Assistance, Department of Labor (“OTAA”), in order to 
allow plaintiff to submit written comments with regard to business con- 
fidential information in the administrative record and to permit OTAA 
to make a redetermination concerning plaintiff's application for certifi- 
cation for trade adjustment assistance pursuant to 19 U.S.C. § 2271 et. 
seq.; and it is further 

ORDERED THAT: 


1. Within 45 days after entry of this order, plaintiff shall submit 
to OTAA written comments upon the complete record or notice of 
their intent not to pursue this action; 

2. Within 60 days after submission of plaint:iff’s written com- 
ments, OTAA will make its remand determination, prepare a re- 
port to this Court of its determination upon remand, and forward 
the report to this Court along with the administrative record com- 
piled upon remand; 

3. Within 20 days from receipt of notification that OTAA has 
transmitted the report of its determination upon remand to the 
Court, the plaintiff will advise the Court whether it is satisfied or 
dissatisfied with OTAA’s determination upon remand, indicating 
the areas of dissatisfaction, if any; and 

4. Upon receipt of notification of any dissatisfaction with OTAA’s 
determination upon remand, the Court will provide for an appro- 
priate briefing schedule. 
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(Slip Op. 94-5) 


INLAND STEEL Bar Co., PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
UNITED ENGINEERING STEELS, LTD., DEFENDANT-INTERVENOR 


Consolidated Court No. 93-04—00234 


[United Engineering Steels’ motion for a revised cash deposit rate and for refund of 
deposits is denied. ] 


(Dated January 12, 1994) 


Wiley, Rein & Fielding (Charles Owen Verrill, Jr., Alan H. Price, Allen M. Shinn, Jr., 
and Brian E. Rosen), for plaintiff. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Civil Divi- 
sion, Commercial Litigation Branch, U.S. Department of Justice (Jeffrey M. Telep), Robert 
E. Nielsen, Senior Attorney, Office of Chief Counsel for Import Administration, U.S. De- 
partment of Commerce, of Counsel, for defendant. 

Steptoe & Johnson (Richard O. Cunningham, Sheldon E. Hochberg, William L. Martin, 
II, Elizabeth B. Echols, and Peter Lichtenbaum), for defendant-intervenor. 


OPINION 


CarRMAN, Judge: Defendant-Intervenor, United Engineering Steels 
(UES), moves this Court to order the Department of Commerce (Com- 
merce) to instruct the United States Customs Service to (1) revise the 
cash deposit rate applicable to entries of the merchandise at issue in the 
underlying action and (2) refund past deposits made with respect to 
those entries. The Court has jurisdiction pursuant to 28 U.S.C. 


§ 1581(c) (1988). 
BACKGROUND 


On September 20, 1993 this Court granted Commerce’s request for a 
voluntary remand of the final determination in Certain Hot Rolled Lead 
and Bismuth Carbon Steel Products from the United Kingdom, 58 Fed. 
Reg. 6237 (1993) (Final Determination). Commerce had concluded in 
the Final Determination “that benefits which constitute subsidies 
within the meaning of the countervailing duty (CVD) law [were] being 
provided to manufacturers, producers, or exporters in the United King- 
dom of certain hot rolled lead and bismuth carbon steel products * * *.” 
Id. at 6238. Accordingly, Commerce required defendant-intervenor 
UES to make a cash deposit or provide a bond of estimated countervail- 
ing duties at the rate of 12.69%. Id. at 6246. 

On remand, Commerce concluded its Final Determination was not 
supported by substantial evidence and was not otherwise supported by 
the law. Remand Determination: Certain Hot Rolled Lead and Bismuth 
Carbon Steel Products from the United Kingdom at 2. After recalculat- 
ing the benefit allocable to UES, Commerce determined UES received 
an ad valorem benefit of 4.59%. Id. at 4. UES filed this motion for a re- 
vised cash deposit rate and for refund of deposits on November 2, 1993. 


CONTENTIONS OF THE PARTIES 


UES complains it should not be required to pay deposits at a rate of 
12.69% when Commerce has determined this rate was neither based on 
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substantial evidence nor in accordance with law. Instead, UES argues, it 
should only be required to pay deposits based on the remand determina- 
tion rate of 4.59%. UES maintains changing the deposit rate from 
12.69% to 4.59% will not cause hardship to any party, and “may prevent 
irreparable harm to [UES].” UES Motion at 6. UES requests this Court 
to order Commerce to instruct Customs to revise the cash deposit rate 
on UES’ merchandise. 

Additionally, UES moves this Court to order Commerce to instruct 
Customs to refund deposits paid by UES in excess of the 4.59% rate. Ac- 
cording to UES, it has deposited more than $3.5 million with Customs, 
of which over $2.2 million represents excess deposits. UES argues there 
would be no great administrative burden in processing the refund of ex- 
cess duties because there have been only twelve entries to date. 

Inland Steel and Commerce oppose UES’ motion. They argue a rate 
reduction and refund of duties must await a final judgment. According 
to Inland Steel and Commerce, a revision of the deposit rates would re- 
sult in an unnecessary administrative burden and would be contrary to 
case law. Additionally, Inland Steel and Commerce contend UES will 
not suffer irreparable harm because after the first administrative re- 
view Commerce will refund with interest any excess duties paid. They 
argue UES has not provided any support in its attached affidavit of its 
allegations of irreparable harm. 


DISCUSSION 


The Court disagrees with UES’ arguments concerning the revision of 
the cash deposit rate and the refund of deposits. The refund of duties be- 
fore liquidation is only permitted where there has been a clerical error. 
NTN Bearing Corp. of Amer. v. United States, 8 Fed. Cir. (T) 26, 29, 892 
F.2d 1004, 1006 (1989) (citing 19 U.S.C. § 1520(a)(4) (1988)). Further- 
more, this Court may only affect the administrative handling of the sub- 
ject entries by “(1) a preliminary injunction pursuant to 19 U.S.C. 
§ 1516a(c)(2), or (2) a final court decision adjudicating the legality, vel 
non, of the challenged determination. 19 U.S.C. § 1516(e).” Id., 892 F.2d 
at 1006 (emphasis in original) (footnote omitted) (quoting Melamine 
Chem., Inc. v. United States, 2 Fed. Cir. (T) 57, 69, 732 F.2d 924, 934 
(1984)). The importance of waiting for final judgment before affecting 
the cash deposit rate was also addressed in Federal-Mogul Corp. v. 
United States, 17 CIT , 826 F. Supp. 1442 (1993). The Court stated 
in Federal-Mogul that it was necessary to enter final judgment on the 
issue of cash deposit rates before it could order the ITA to change the 
applicable rate. Jd. at __, 826 F. Supp. at 1446. 

Although Commerce has determined on remand the cash deposit rate 
on UES’ merchandise should be 4.59%, the correct deposit rate is still at 
issue in the underlying action. Because the Court has not issued its final 
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judgment in this case with respect to the cash deposit rate, it would be 
contrary to law for this Court to grant UES’ motion.1! 

UES cites Consolidated Int’l Automotive, Inc. v. United States in sup- 
port of its argument that the Court should amend the deposit rate in the 
instant case. 16 CIT , Slip Op. 92-54 (April 8, 1992). The Court 
finds UES’ argument without merit. Consolidated International is simi- 
lar to the instant case in that the government requested and was 
granted a voluntary remand. Id. at _, Slip Op. 92-54 at 2. Consoli- 
dated International, however, differs in a significant way: the Court dis- 
missedthecase.IJd.at___, Slip Op. 92-54. at 2. There was, therefore, no 
pending action as there is in the instant case. The Court ordered publi- 
cation and an appropriate change in deposit rates to proceed at once in 
Consolidated International because “the publication of the new deter- 
mination [did] not implement a court decision, final or otherwise, but 
rather represent[ed Commerce’s] completely independent remand de- 
termination.” Jd.at___, Slip Op. 92-54 at 3-4. Contrary to plaintiff's 
assertions, there was no interlocutory equitable relief granted in Con- 
solidated International. 


CONCLUSION 


After considering all of defendant-intervenor’s arguments, the Court 
denies United Engineering Steels’ motion for a revised cash deposit rate 
and for refund of excess deposits. 


SCHEDULE OF CONSOLIDATED CASES 


United Engineering Steels Ltd. v. United States, Court No. 
93-04—00235. 


(Slip Op. 94-6) 


FORMER EMPLOYEES OF MERROW MACHINE Co., PLAINTIFFS UV. 
U.S. SECRETARY OF LABOR, DEFENDANT 


Court No. 92-01-00002 


[Plaintiffs’ motion is denied. The Department of Labor’s final negative determination is 
sustained and the action is dismissed.] 


(Dated January 13, 1994) 


Ross & Hardies (Michelle F. Forte), for plaintiffs. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Civil Divi- 
sion, Commercial Litigation Branch, U.S. Department of Justice (Reginald T. Blades, 
Jr.), for defendant. 


1 Although UES has not styled its motion as one for injunctive relief, such relief would not be available to it because, 
as Commerce points out, UES has made no showing of irreparable harm. 
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OPINION 


CarMAN, Judge: Plaintiffs contest the Department of Labor’s (Labor) 
remand determination in Merrow Machine Co., Newington, CT; Nega- 
tive Determination on Reconsideration, 58 Fed. Reg. 16,418 (1993) 
(Remand Determination). Plaintiffs request the Court to remand this 
action to Labor for a supplemental investigation of plaintiffs’ petition 
for trade adjustment assistance. Defendant seeks to have its remand 
determination sustained. The Court retained jurisdiction over this 
matter during the pendency of the Department of Labor’s remand 
investigation. 


BACKGROUND 


Plaintiffs were separated from employment with Merrow in January 
and February 1991. Subsequent to their separation and request for 
trade adjustment assistance, the Department of Labor issued a negative 
determination denying plaintiffs certification of eligibility to apply for 
trade adjustment assistance. Negative Determination Regarding Eligi- 
bility to Apply for Worker Adjustment Assistance, 56 Fed. Reg. 55,690 
(1991). Labor based its decision on plaintiffs’ failure to satisfy the eligi- 
bility requirement of 19 U.S.C. § 2272(a)(3) (1988). Id. Plaintiffs ap- 
pealed Labor’s determination and this Court remanded the case to 
Labor. Former Employees of Merrow Mach. Co. v. Martin, 17CIT___, 
812 F. Supp. 217 (1993). 

The Court ordered Labor to investigate three issues: (1) whether 
there was an increase in the quantity of imported sewing machines like 
or directly competitive with sewing machines produced by Merrow; 
(2) whether only Merrow-produced machine parts can be used on Mer- 
row sewing machines, and if not, whether there was an increase of im- 
ports of industrial sewing machine parts like or directly competitive 
with industrial sewing machine parts produced by Merrow; and 
(3) whether it would be appropriate for Labor to survey any prior 
Merrow customer who may have switched to foreign-made machinery. 
Id. at__, 812 F. Supp. at 220-21. 

On remand Labor determined there was a decrease in the quantity of 
imported sewing machines like or directly competitive with sewing ma- 
chines produced by Merrow in its remand determination. Supplemental 
Administrative Record at 3 (SR.). None of Merrow’s domestic customers 
reported purchasing imported sewing machine parts in 1990 or 1991. 
Remand Determination, 58 Fed. Reg. at 16,418. Based on Merrow com- 
pany officials’ responses, Labor found the market for Merrow substitut- 
able parts is too small to attract competition. Jd. Additionally, Labor 
determined expanding the customer survey to former Merrow custom- 
ers would serve little purpose because no current worker separations 
would be related to the loss of these customers. Jd. Labor affirmed, 
therefore, its original negative determination. Id. 
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CONTENTIONS OF THE PARTIES 


Plaintiffs argue Labor’s investigation on remand was incomplete and 
inadequate and must be remanded once again for Labor to conduct a 
proper investigation. According to plaintiffs, Labor failed to investigate 
whether there were increased imports of replacement parts which are 
competitive with Merrow-produced parts. Plaintiffs also complain La- 
bor acted arbitrarily and capriciously in deciding it was unnecessary to 
expand its survey to former customers of Merrow. 

Labor contends its remand determination should be sustained be- 
cause plaintiffs have failed to satisfy the eligibility requirement of “in- 
creases of imports” imposed by 19 U.S.C. § 2272(a)(3) (1988). According 
to Labor, foreign-made sewing machine parts do not compete with Mer- 
row-produced parts and, therefore, the imports of such parts need not be 
analyzed. Labor maintains it is unnecessary to survey former Merrow 
customers who may have switched to foreign-made machinery because 
such customer shifts would relate to earlier employment displacements, 
not the instant displacements. 


STANDARD OF REVIEW 


A negative determination by the Secretary of Labor denying certifica- 
tion of eligibility for trade adjustment assistance will be upheld if it 
is supported by substantial evidence on the record and is otherwise in 
accordance with law. See Woodrum v. Donovan, 5 CIT 191, 193, 564 
F. Supp. 826, 828 (1983), aff'd sub nom. Woodrum v. United States, 


2 Fed. Cir. (T) 82, 737 F.2d 1575 (1984). The findings of fact by the 
Secretary are conclusive if supported by substantial evidence. 19 U.S.C. 
§ 2395(b). “Substantial evidence is something more than a ‘mere scin- 
tilla,) and must be enough reasonably to support a conclusion.” 
Ceramica Regiomontana) S.A. v. United States, 10 CIT 399, 405, 636 
F. Supp. 961, 966 (1986), aff'd, 5 Fed. Cir. (T) 77, 810 F.2d 1137 (1987) 
(citations omitted). 


DISCUSSION 


The Department of Labor must follow the requirements of 19 U.S.C. 
§ 2272 when determining whether a group of workers is eligible for 
trade adjustment assistance benefits. The relevant portion of the stat- 
ute provides as follows: 


(a) The Secretary shall certify a group of workers (including 
workers in any agricultural firm or subdivision of an agricultural 
firm) as eligible to apply for adjustment assistance under this part if 
he determines — 

(1) that a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
have become totally or partially separated, or are threatened to 
become totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely, and 

(3) that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an ap- 
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propriate subdivision thereof contributed importantly to such 
total or partial separation, or threat thereof, and to such de- 
cline in sales or production. 


19 U.S.C. § 2272(a) (1988). Employees must meet all three statutory 
criteria to be certified as eligible for trade adjustment assistance. 

The supplemental administrative record reflects a decrease in the 
quantity of industrial sewing machines imported in 1990 compared to 
1989.S.R. at 3. Accordingly, Labor argues plaintiffs have failed to satisfy 
19 U.S.C. § 2272(3). Plaintiffs do not contest Labor’s finding with re- 
spect to the decrease in imports of industrial sewing machines. Plain- 
tiffs’ Brief at 1 n.1. Plaintiffs argue, however, they could still be eligible 
for trade adjustment assistance based on the possible increase of im- 
ports of industrial sewing machine replacement parts which Labor did 
not investigate. 

The Court declines to remand the case for Labor to analyze the level of 
imported industrial sewing machine replacement parts. The supple- 
mental administrative record indicates the market for Merrow replace- 
ment parts is too small to attract competition. Confid. S.R. at 25. Asa 
result, the Court finds Labor’s determination not to investigate imports 
of industrial sewing machine replacement parts to be based on substan- 
tial evidence on the record. Furthermore, because plaintiffs have failed 
to satisfy 19 U.S.C. § 2272(a)(3)’s “increases of imports” requizement, 
the Court sustains Labor’s negative determination. 

Plaintiffs also complain Labor did not expand its customer survey to 
prior Merrow customers. The Court finds no merit in this argument. 
The Court instructed Labor on remand to “determine whether such an 
expansion would be appropriate.” Merrow,17CITat___, 812 F. Supp. 
at 221. The Court finds Labor properly determined such an expansion 
would be inappropriate because former customer shifts would not have 
affected worker displacements during 1991. 


CONCLUSION 


After considering all of plaintiffs’ arguments, the Court holds the De- 
partment of Labor’s final negative determination is supported by sub- 
stantial evidence on the record and is otherwise in accordance with law. 
Therefore, Merrow Machine Co., Newington, CT; Negative Determina- 
tion on Reconsideration, 58 Fed. Reg. 16,418 (1993) is sustained and this 
case is dismissed. 





10 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 5, FEBRUARY 2, 1994 


(Slip Op. 94-7) 


Primary STEEL, INC. ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
ALLIED TUBE & ConpbuIT CorP., DEFENDANT-INTERVENOR 


Consolidated Court No. 91-12-00879 
(Dated January 14, 1994) 


ORDER 


CarMAN, Judge: Upon the parties’ stipulation of January 11, 1994, itis 
hereby 

ORDERED THAT the Final Results of Redetermination Pursuant to 
Court Remand issued on November 29, 1993 pursuant to the Court’s or- 
der in Primary Steel, Inc. v. United States, 17 CIT __, 834 F. Supp. 
1374 (1993) are affirmed; and it is further 

ORDERED THAT this action is dismissed. 


SCHEDULE OF CONSOLIDATED CASES 


1. Ad Hoc Coalition of Pipe Importers v. United States, 91-12-00907. 
2. Intrepid, Inc. v. United States, 91-12-00905. 
3. Port Everglades Steel Corp. v. United States, 91-12-00899. 


(Slip Op. 94-8) 


UNITED STEELWORKERS OF AMERICA, AND ITS LocaL 177 (Horizon Portasn), 
PLAINTIFF Vv. ROBERT REICH, U.S. SECRETARY OF LABOR, DEFENDANT 


Court No. 93-10-00706 
(Dated January 12, 1994) 


ORDER OF REMAND 


MuscraVE, Judge: Upon consideration of defendant’s consent motion 
for remand, and upon due deliberation, it is hereby 

ORDERED THAT defendant’s consent motion for remand be, and the 
same hereby is, granted; and it is further 

ORDERED THAT this action is hereby remanded to the Department of 
Labor (“Labor”) in order to allow plaintiff to review business confiden- 
tial information in the administrative record and submit written com- 
ments to Labor with regard to this information and to permit Labor to 
make a redetermination concerning plaintiff's application for certifica- 
tion for trade adjustment assistance pursuant to 19 U.S.C. § 2271 
et. seq.; and it is further 
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ORDERED THAT: 


1. Within 45 days after receipt of the business confidential infor- 
mation in the administrative record, plaintiff shall submit to Labor 
written comments upon a review of the complete record; 

2. Within 60 days after submission of plaintiff's written com- 
ments, Labor will make its remand determination, prepare a report 
to this Court of its determination upon remand, and forward the re- 
port to this Court along with the administrative record compiled 
upon remand; 

3. Within 20 days from receipt of notification that Labor has 
transmitted the report of its determination upon remand to the 
Court, the plaintiff will advise the Court whether it is satisfied or 
dissatisfied with the Labor’s determination upon remand indicat- 
ing the areas of dissatisfaction, if any; and 

4. Upon receipt of notification of any dissatisfaction with Labor’s 
determination upon remand, the Court will provide for an appro- 
priate briefing schedule. 
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